TIMBER CUTTING AGREEMENT

 (Lump-sum Clearcut)

DINWIDDIE COUNTY, COMMONWEALTH OF VIRGINIA

This Agreement, hereinafter called the “Agreement,” is made and entered into this 16th day of May, 2010, (the “Effective Date”) between the COUNTY OF DINWIDDIE, VIRGINIA, and the BOARD OF SUPERVISORS OF DINWIDDIE COUNTY, VIRGINIA, political subdivisions of the Commonwealth of Virginia (parties of the first part and together hereinafter called “Grantor”); and POTOMAC SUPPLY CORPORATION, a Virginia corporation (party of the second part and hereinafter called “Grantee”).  Grantor desires to grant to Grantee, and Grantee desires to acquire from Grantor, the right and obligation to cut all timber which is described in Section 1.1 of this Agreement, comprised of the sale areas identified as “Landfill Tract Timber Sale Area 122.3 Acres” and “Hart Road Tract 46.4 Acre Timber Sale Area” (collectively, hereinafter referred to as the “Sale Areas”) and as shown on the two (2) attached timber sale maps  “Exhibit A-1” and “Exhibit A-2” attached hereto and by this reference made a part hereof.  Therefore, in consideration of the payments and obligations hereinafter set forth, Grantee and Grantor hereby agree and bind themselves as follows:

ARTICLE 1

RIGHTS AND OBLIGATIONS OF GRANTEE AND GRANTOR

Section 1.1. 
Grantee shall cut and remove (hereinafter referred to as “harvest”), during the term of this Agreement, all merchantable trees which are in the Sale Areas as shown on the maps attached hereto as “Exhibit A-1” and “Exhibit A-2” and by this reference made a part hereof in accordance with the standards described herein.  As a part of its operations, to the best of its ability, Grantee shall cut and fell all non-merchantable timber growing on any portion of the Tracts that is suitable for pine regeneration.

Section 1.2. 
Grantee shall pay to Grantor the sum of TWO HUNDRED NINETY-SIX THOUSAND, FIVE HUNDRED TWENTY-FOUR and 00/100 Dollars ($296,524.00.00) with payment to be in a single, lump-sum upon the execution of this contract.  Said timber is described below and subject to the following terms, rates and conditions as set forth in this Agreement and signed by the Buyer and the Seller.  Risk of loss shall pass to the Buyer at the time of execution of this contract.  

The timber, which is the subject of this Agreement, is found on approximately 168.7 acres of timberland located in Dinwiddie County, Virginia and identified as a portion of Dinwiddie County Tax Map #44-1E as shown on the attached map labeled “Exhibit A-1” and as a portion of Dinwiddie County Tax Map #19-4 as shown on the attached map labeled Exhibit “A-2”.  All “harvestable” timber within the boundaries of the timber sale areas, as identified by American Forest Management, Inc., with said timber sale boundaries marked with red and/or orange flagging or paint, are included in this Agreement.  In addition, only that Pine and Hardwood timber marked with blue paint on the stump and at chest height and measuring 18 inches across the stump as measured where cut within the Streamside Management Zones are included in the timber sale areas.
Section 1.3. 
Grantee shall conduct harvesting and road construction activities in accordance with published Best Management Practices for the State of Virginia (the “BMP’s”).

Section 1.4. 
Grantee shall keep all roads, firebreaks, fields, streams, and other open areas on the Tract free of tops and other logging debris.

Section 1.5. 
Grantee shall cut all stumps as low as possible, with stump height not to exceed six inches wherever possible.

Section 1.6. 
Grantee shall prevent damage to any of Grantor's timber not subject to this Agreement.  If Grantee cuts or seriously damages such timber, as determined by American Forest Management, Inc., it shall pay Grantor damages at the following rates:  



a)
Pine Sawtimber:

$95.00 per ton



b)
Pine Chip-n-Saw:

$50.00 per ton



c)
Pine Pulpwood:

$25.00 per ton



d)
Hardwood Sawtimber:
$30.00 per ton



e)
Hardwood Pulpwood:

$  4.00 per ton




f)
Pre-Merchantable Pine:
$100.00 per one-tenth acre.

Section 1.7. 
Grantee shall conduct its activities so as not to damage fences, roads, firebreaks, fields, ditches, bridges and other improvements on the Tracts.  In the event such damage is caused by Grantee it shall, at the election of Grantor, either repair the damaged improvements or pay to Grantor their replacement value.

Section 1.8. 
Grantee shall not leave trash, bottles, cans or other debris on the Tracts during or after harvesting.  In the event Grantee leaves such debris on the Tracts, Grantor shall hire a contractor to remove such debris, and Grantee shall pay to Grantor an amount equal to such contractor's fees plus 15%.

Section 1.9.  
Grantee shall notify Grantor when road construction and/or harvesting begins on each Tract, and shall notify Grantor whenever the harvesting operation moves onto or off of the Tract.

Section 1.10.
Grantor hereby grants to Grantee the rights of ingress and egress over the Tracts during the term of this Agreement, for the sole purpose of harvesting the Timber.  If Grantee desires to enter upon lands not owned by Grantor, Grantee shall be solely responsible for securing permission to do so.  Grantor also grants to Grantee the right to operate skidders, tractors, trucks and other equipment necessary to harvest the Timber and to construct roads for the sole purpose of harvesting the Timber.  All such equipment and other property of Grantee shall be removed from the Tract within thirty days of termination of this Agreement.  Any property remaining on the Tract more than thirty days after termination of this Agreement shall be considered abandoned and shall become the property of Grantor.

Section 1.11.  
Grantee shall use existing roads wherever possible and shall leave all roads, upon termination of this Agreement, in a condition that equals or exceeds their condition when harvesting began.  All repairs required to return said roads to their prior condition shall be completed within 30 days of the completion of harvesting activities.
Section 1.12.
Grantor shall approve in advance the location of any landings and roads constructed on the Tracts by Grantee, and the location of any portable manufacturing plant (sawmill, chipper, etc.) on the Tracts.

Section l.13. 
Grantor and/or Grantor’s agent shall have the right to visit the harvesting operation at any time to ensure compliance with the terms of the Agreement.

Section 1.14. 
Grantee shall do no act that in any way sets fire to any part of any Tract.

Section 1.15.  Grantor shall be responsible for complying with the Virginia seed Tree Law or filing an Alternative Management Plan to cover the reforestation of the acres to which the Virginia Seed Tree Law apples.
ARTICLE 2

WARRANTIES AND AGREEMENTS OF GRANTOR

Section 2.1.  Pursuant to Section 15.2-1800 (B) of the Code of Virginia, 1950, as amended, by Resolution duly adopted by the Board of Supervisors of Dinwiddie County, Virginia at its meeting held on the 15th day of June, 2010, following a properly advertised public hearing on the conveyance to be accomplished by this Agreement, the Board of Supervisors of Dinwiddie County, Virginia did approve the conveyance set forth herein  and did authorize the execution and delivery of this Agreement by the Chairman of the Board of Supervisors of Dinwiddie County, Virginia and by the County Administrator (a copy of said Resolution attached hereto as Exhibit C).
Section 2.2. Grantor covenants to and with Grantee, its successors and assigns that it is seized of a fee simple title to the Tracts, rights and privileges which are addressed herein; and that it has the right to grant and convey the right to harvest the Timber.  Grantor shall hold Grantee harmless against any person whomsoever who may assert against the Grantee any claim of title to the Tracts or the Timber.

ARTICLE 3

WARRANTIES AND AGREEMENTS OF GRANTEE

Section 3.1.  Grantee shall hold Grantor harmless and indemnify Grantor and its agents, employees, officers, directors and partners from any claim or liability, including reasonable attorneys' fees, which may arise from the negligence of Grantee in any operation connected with harvesting of the Timber, including but not limited to any claim or liability arising from damage to any adjoining landowner's property which may be caused by Grantee's negligence or willful misconduct.  This indemnification shall survive the term of this Agreement.

Section 3.2. 
Grantee shall, throughout the terms of this Agreement, carry the following insurance: 

(1) commercial general liability insurance and contractual liability insurance covering its harvesting activities, which policy shall have minimum limits of $1,000,000 combined single limit and $1,000,000 general aggregate and which lists the Board of Supervisors of Dinwiddie County, Virginia, the County of Dinwiddie, Virginia and the County’s agent, American Forest Management, Inc., all as additional insured, and 

(2) automotive insurance with minimum limits of $100,000/$300,000/$100,000 or higher limits if required by state and/or federal laws, and

(3) statutory workers' compensation insurance covering all of its employees.  Grantee shall provide Grantor with certificates of all of the above insurance policies prior to execution of this Agreement, provided, however, if Grantee is a forest products company with sales in excess of $1 billion in the immediately preceding year, Grantee may satisfy this obligation by self-insurance.  Grantee shall provide Grantor or Grantor’s Agent with evidence of insurance and attach certificates of insurance hereto as “Exhibit B”.

Section 3.3.  Grantee is an independent contractor and as such shall be responsible for all financial obligations incurred by it in harvesting the Timber, including but not limited to labor and insurance.

Section 3.4.  Grantee is authorized to enter into this Agreement, and upon execution and delivery, this Agreement will constitute a valid, binding and enforceable obligation of Grantee.

ARTICLE 4

MISCELLANEOUS

Section 4.1. 
The term of this Agreement begins on the Effective Date and ends December 30, 2011; provided, however, Grantor shall have the right to suspend Grantee's harvesting activities if weather conditions are such that harvesting poses a risk of undue damage to roads, soil or Timber on the Tracts.  In that event, or in the event a labor strike precludes completion of harvesting during the original term, this term shall be extended by a period of time equal to the number of days Grantor suspended harvesting, or the number of days of such strike, as the case may be, except that in no case shall the term be extended for more than six months.

Section 4.2.  Whenever this Agreement requires that the fair market value of any of the Timber be determined, all factors relevant to value shall be taken into account, including character and quality of the timber as determined by species, age, size, and condition; the quantity of the timber per acre, the total quantity under consideration, and the location of the timber in question with reference to other timber; the accessibility of the timber (location with reference to distance from a common carrier, the topography and other features of the ground upon which the timber stands and over which it must be transported in process of exploitation, the probable cost of exploitation and the climate and the state of industrial development of the locality); and the freight rates by common carrier to important markets.  Grantor and Grantee first shall in good faith seek to agree upon the fair market value.  If Grantor and Grantee are unable to agree upon the fair market value, then fair market value shall be determined by a forestry consultant appointed jointly by Grantor and Grantee.  If Grantor and Grantee are unable to agree upon a forestry consultant, then a forestry consultant who regularly consults on forest operations in the State of Virginia shall be appointed by the American Arbitration Association.  The decision of the forestry consultant, whether appointed by agreement of the parties or by the American Arbitration Association, shall be binding on Grantor and Grantee.  Grantor and Grantee shall each bear one half of the costs and fees of the forestry consultant, and any other charges required for or by the appointment of the forestry consultant.

Section 4.3. Any notice or demand permitted or required hereby shall be made in writing and shall be delivered (a) by certified or registered mail, return receipt requested, with proper postage prepaid and addressed to the party as set out below, or (b) by hand delivery (which shall include delivery by reputable national overnight courier service, such as Federal Express), telex, telegraph or facsimile transmitter to the address set out below.  Any such notice or demand shall be effective and deemed received on the date delivered by hand delivery, telex or telegraph, and on the date of receipt appearing on the return postal receipt for notices given by registered or certified mail.  Any notice or demand delivered by facsimile transmitter shall be confirmed telephonically prior to 5:30 p.m. (Eastern Standard Time) on the date of transmission and followed and confirmed with next-day hand delivery of a copy thereof and shall be effective and deemed delivered on the date of facsimile transmission.  Rejection or other refusal to accept or the inability to deliver because of changed address of which no notice was given shall be deemed receipt of the notice, demand or request sent.  Either party may change its address for notices to any other location within the continental United States by notifying the other party of the new address in the manner provided herein for the giving of notices, with such change to become effective ten (10) days after notice of the change of address is given.  For the purposes hereof, notices shall be sent as follows:

To Grantor:

The County of Dinwiddie, Virginia
Attn: W. Kevin Massengill, County Administrator
P. O. Drawer 70

14016 Boydton Plank Road

Dinwiddie, Virginia 23841
Fax:
(804) 469-4503
Phone:
(804) 469-4500


And to Agent:

American Forest Management, Inc.






591 Southlake Blvd.





Richmond, Virginia 23236





Attn: David Anderton





Fax: 
(804) 897-5056






Phone: (804) 897-5052

To Grantee:

Potomac Supply Corporation




Attn:  Bill Carden



1398 Kinsale Road



Kinsale, Virginia 22488
Fax: 
(804) 472-3169
Phone:
(804) 472-2527 
Section 4.4. 
Grantee may not assign any part of this Agreement without the written consent of Grantor.  Such consent shall not be unreasonably withheld.

Section 4.5. 
This Agreement constitutes the entire agreement between Grantee and Grantor with respect to the property, rights and privileges addressed herein.  All agreements, rights and privileges addressed herein which are binding upon or applicable to either Grantee or Grantor shall also be binding upon and applicable to the heirs, successors, legal representatives and assigns of Grantee and Grantor.

Section 4.6. 
No amendment to this Agreement shall be binding upon Grantee or Grantor unless it is in writing and has been executed by both Grantee and Grantor.

Section 4.7. 
This Agreement is intended as a contract under and shall be construed and enforceable in accordance with the laws of the Commonwealth of Virginia.

Section 4.8. 
Grantee shall comply with all federal, state and local laws and regulations relating to the terms of this Agreement, If Grantee observes any illegal activity on the Tract, it shall report such activity to Grantor immediately.  If harvesting is prohibited, through no fault of Grantee, as a result of the application of said federal, state and local regulations, then Grantor and Grantee shall agree to arbitration to determine the amount of the sale price that will be returned to Grantee as compensation for the timber paid for but legally unable to harvest.
Section 4.9. 
No failure on the part of either Grantee or Grantor to exercise, and no delay in exercising, any right under this Agreement shall operate as a waiver thereof; nor shall any single or partial exercise of any right under this Agreement preclude any other or further exercise thereof or the exercise of any other right.

Section 4.10.  This Agreement has been executed in multiple copies, each of which shall for all purposes constitute this Agreement, binding on Grantee and Grantor.

[SIGNATURES SET FORTH ON NEXT PAGE]

IN WITNESS WHEREOF, Grantor and Grantee have hereunto set their hands and seals, the day and year first above written.

	GRANTOR:

The County of Dinwiddie, Virginia
By:



           
(seal)
      W. Kevin Massengill
      County Administrator

The Board of Supervisors of Dinwiddie County, Virginia 

By: __________________________(seal)

      Harrison Moody

      Chairman

Approved as to form:

____________________________

John C. Blair II

County Attorney
	GRANTEE:

Potomac Supply Corporation
By:



           
(seal)
Printed Name:






Printed Title:
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